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Gravesham Borough Council

Report to: Cabinet

Date: 29 June 2020

Reporting officer: Shazad Ghani - Planning Manager (Policy) 

Subject: Duty to co-operate

Purpose and summary of report: 
● The following report seeks Cabinet’s approval to undertake strategic duty to co-operate 

discussions at the North Kent level and to utilise existing forums such as the Thames 
Gateway Kent Partnership (TGKP) to facilitate this approach.  

● The duty to co-operate is a legal duty imposed on local planning authorities and county 
councils in England, and other prescribed public bodies as set out under Regulations.  It 
requires them to engage constructively, actively and on an ongoing basis to maximise the 
effectiveness of plan making, having regard to strategic cross boundary issues.

● In the absence of robust evidence that the duty to co-operate has been complied with, a 
Planning Inspector can refuse a Local Plan from proceeding to examination.  This is a 
risk that needs to be addressed, as any failure would require a Local Plan to be 
withdrawn from examination and work on a new Local Plan commenced.  Such an 
eventuality would have significant resource implications and could result in ‘planning by 
appeal’.

Recommendations:
Cabinet is asked to:
● Agree the way forward as set out in the report below or suggest alternatives.
● Give authority to the Assistant Director (Planning) and other senior officers in consultation 

with the Cabinet Member for Strategic Environment and Leader of the Council, to explore 
the establishment of formal duty to co-operate mechanisms with neighbouring authorities.

1. Background

1.1 Section 19(1B) - (1E) of the Planning and Compulsory Purchase Act 2004 sets out 
that each local planning authority must identify their strategic priorities and have 
policies to address these in their development plan documents (taken as a whole).

1.2 The development plan for an area is made up of the combination of strategic policies 
(which address the priorities for an area) and non-strategic policies (which deal with 
more detailed matters). Paragraphs 17 to 19 of the National Planning Policy 
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Framework describe the plan-making framework which allows flexibility in the way 
policies for the development and use of land are produced.

1.3 Section 110 of the Localism Act 2011 made a number of amendments to the Planning 
and Compulsory Purchase Act 2004 and placed a legal duty on local planning 
authorities to cooperate with one another, county councils and other prescribed 
bodies to produce Local Plans with strategic policies that are positively prepared and 
justified. This joint working should address what additional infrastructure is necessary, 
and whether development needs that cannot be met in whole within one plan area 
could be met elsewhere. 

1.4 Paragraph 20 of the National Planning Policy Framework provides guidance on the 
coverage of strategic policies contained in a Local Plan.  These should set out the 
overall strategy for the pattern, scale and quality of development and make sufficient 
provision for:

o Housing (including travellers and affordable housing), employment, retail, 
leisure and other commercial development;

o Infrastructure for transport, telecommunications, security, waste management, 
water supply, wastewater, flood risk and coastal change management, and 
the provision of minerals and energy (including heat);

o Community facilities (such as health, education and cultural infrastructure); 
and

o Conservation and enhancement of the natural, built and historic environment 
(including landscapes and green infrastructure, and planning measures to 
address climate change mitigation and adaptation).

1.5 Under the duty to co-operate, Gravesham is required to engage constructively, 
actively and on an ongoing basis with neighbouring authorities, the county council 
and other ‘prescribed bodies’ (as relevant) in order to maximise the effectiveness of 
plan making.  

1.6 ‘Prescribed bodies’ are set out in Regulation 4 of the Town and Country Planning 
(Local Planning) (England) Regulations 2012 (as amended) as being:

o Environment Agency
o Historic England
o Natural England
o Mayor of London
o Civil Aviation Authority
o Homes and Community Agency
o Primary Care Trust (now Dartford, Gravesham and Swanley Clinical Care 

Group)
o Office of Rail Regulation
o Transport for London (London services)
o Integrated Transport Authority (metropolitan areas)
o Highway Authority (effectively Highways England and KCC)
o Marine Management Organisation (marine planning, including tidal Thames)

Gravesham is also required to have regard to the activities of the South East Local 
Enterprise Partnership and Kent Local Nature Partnership when preparing its Local 
Plan, where those activities are relevant to plan-making. Due to the significant role 
the Ebbsfleet Development Corporation plays in delivery of the Ebbsfleet Garden 
City, it is also important that their activities are acknowledged as part of the plan 
making process.  
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1.7 The outcome from the process is intended to be one or more Statements of Common 
Ground that are submitted to the Planning Inspectorate for examination, the goal 
being to demonstrate to the appointed Inspector that there has been compliance with 
the duty to co-operate. 

1.8 A statement of common ground is a written record that sets out what the key issues 
are between one or more neighbouring authorities, the county council and other 
‘prescribed bodies’ (as relevant). As well as the progress that has been made in 
addressing these issues.

1.9 A distinction must be drawn between a failure to comply with the legal requirements 
under the duty to co-operate and the policy requirements under the NPPF Test of 
Soundness regarding policies being positively prepared.  Where the legal test is not 
passed, a Local Plan cannot proceed to examination and a Local Planning Authority 
is effectively obliged to withdraw it, address shortcomings and re-submit the Local 
Plan or submit a new Local Plan as appropriate. Where there is a concern over the 
Local Plan being positively prepared, then this shortcoming could potentially be 
rectified through Main Modifications recommended by the Inspector.

1.10 Ensuring compliance with duty to co-operate requirements is therefore an essential 
prerequisite of putting a robust up-to-date Local Plan in place.

2. Recent Duty to co-operate failures

2.1 It’s for a Planning Inspector to decide whether the duty to co-operate has been met 
via thoroughly examining the documents submitted to them. It’s for the Inspector to 
use their planning judgement on whether there has been active and ongoing process 
of cooperation between relevant parties. 

2.2 Recently, Planning Inspectors have identified a number of emerging plans as failing 
the legal requirements of the duty to co-operate, plans that have failed include:

● St Albans (2016) – Inspector concluded that the Council had not pro-actively 
sought meaningful engagement with required bodies and nearby LPA’s 
sufficiently. Whilst meetings were held to discuss matters, this did not result in 
cross-boundary issues being addressed for example in terms of housing, 
employment and infrastructure provision.

● St Albans (2020) –  Inspector concluded that the Council had failed in 
engaging relevant bodies in regards to the Strategic Rail Freight Interchange. 
The Council’s approach to the Green Belt was also identified as an area of 
concern to us in relation to the DtC…  The Council was unable to demonstrate 
that the Council’s approach to the Green Belt has been informed by 
discussions with neighbouring authorities about whether they could 
accommodate some of the identified need for development.

● Sevenoaks (2019) – Inspector concluded that there had been a lack of 
effective engagement with neighbouring authorities in an attempt to resolve 
the issue of unmet housing need.

● Wealden (2020) –  Inspector concluded that the Council had withheld 
evidence and not engaged constructively with a number of bodies. For 
example the Council failed to engage positively with Natural England in 



4

respect of impacts on habitats and landscape and in respect of the issue of 
unmet housing need in Eastbourne with other relevant bodies. 

● Castle Point (2017) – Inspector concluded that there had been no meaningful 
attempt to deliberate and address strategic matters such as unmet housing 
need and need for Travellers. 

Plans that have been withdrawn from examination as a result of failing Duty to Co-
operate legal duty.

Local authority Date of outcome

Coventry April 16, 2013

Hart September 30, 2013

Kirklees October 23, 2013

Aylesbury Vale February 1, 2014

Mid Sussex May 1, 2014

Bolsover June 5, 2014

Derbyshire Dales October 14, 2014

Runnymede July 25, 2015

Central Bedfordshire October 1, 2015

St Albans November 1, 2016

Castle Point March 1, 2017

Wealden February 1, 2020

Sevenoaks* March 1, 2020

St Albans* April 1, 2020

* Inspectors have recommended non-adoption, Sevenoaks are seeking a Judicial Review 
and St Albans have yet to withdraw their plan. 

3. Duty to co-operate in practice and Statements of Common Ground

3.1 There is no set way in which to comply with the duty to co-operate and produce 
Statements of Common Ground.  Planning Practice Guidance (PPG) issued by the 
Government provides advice in this area but ultimately compliance can only be tested 
at a Local Plan examination.  Based on PPG, the Planning Advisory Service has 
issued a Statement of Common Ground Advice and Template (January 2019).
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3.2 In order to minimise the risk of a Local Plan failing the duty to co-operate, it is clearly 
prudent to follow what advice currently exists.

3.3 The potential risk of failure in this area has been highlighted by recent events 
associated with the examination of the Sevenoaks Local Plan.  Following due process 
and extensive consultation in the course of preparation, this was submitted to the 
Secretary of State for independent examination on the 30 April 2019.  

3.4 Sevenoaks District Council engaged with all neighbouring authorities and other 
prescribed bodies during the drafting of its Local Plan and Statements of Common 
Ground were prepared detailing what the strategic cross-boundary issues were 
considered to be, and the positions adopted by the various parties on them.  

3.5 Sevenoaks District Council also took the precaution of asking the Planning Advisory 
Service for advice on process, particularly as they were promoting a strategy that 
would not fully meet identified development needs due to the constraints that were 
faced.  This culminated in a workshop led by a former senior Planning Inspector 
arranged through the Planning Advisory Service, funded by the Ministry of Housing 
Communities and Local Government.  

3.6 Notwithstanding the fact that there were no objections to the Local Plan from 
neighbouring authorities under the duty to co-operate, the presiding Planning 
Inspector reached a preliminary conclusion that there had been a failure to comply 
and recommended that the plan should be withdrawn.  

3.7 This was because the Inspector concluded that engagement had taken place on 
unmet need in Sevenoaks too late in the process for it to be meaningful, even though 
neighbouring authorities had all said they could not accommodate the additional 
development in their own areas.  Sevenoaks District Council disagreed with this 
position, refused to withdraw and asked in due course that the Inspector publish her 
final report.  Following a delay due to purdah rules during the election period and 
Sevenoaks approaching the Secretary of State, an adverse report was subsequently 
issued on the 2 March 2020.  The Council has since applied for judicial review of the 
decision.

3.8 Concurrently with the above, the Inspectors examining the St Albans City and District 
Council Local Plan notified the Council (letter dated 14 April) that they considered 
there had been a failure under the duty to co-operate not only in terms of meeting 
housing need but also in the approach to the site of a Strategic Rail Freight 
Interchange (SFRI) which they wanted to allocate for housing.  Concerns were also 
expressed regarding the way the Council had undertaken its Green Belt review and 
the scale of parcels considered.  Aside from the general point relating to the duty to 
co-operate, this case does not appear to raise major issues for Gravesham.

3.9 Having a Local Plan fail under the duty to co-operate has serious consequences in 
terms of both resources and timing.  Upon submission, a Local Plan has to be 
supported by a credible and robust evidence base.  Withdrawal may require studies 
to be re-run.  Additional rounds of consultation and re-drafting may also be required, 
along with further engagement under the duty to co-operate to agree on cross-
boundary strategic issues.  There may also be knock-on effects on neighbouring 
authorities, who may also have new Local Plans in preparation.  In addition, an 
existing Local Plan may be considered to be out-of-date, leading to a risk of ‘planning 
by appeal’.

3.10 It is important therefore that we get this part of the process as robust as possible.
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3.11 There are some key messages in the current guidance:

o Duty to co-operate activities should start early in the plan-making process to 
ensure that cross-boundary strategic issues are clearly identified and 
addressed – this is currently underway. 

o What constitute cross-boundary strategic issues will differ depending on local 
circumstances and cover different areas and involve different parties – 
however we have identified unmet development needs, transport and 
environmental matters as being some of the key cross-cross boundary issues. 

o In order to demonstrate compliance with the duty to co-operate and effective 
joint working, one or more Statements of Common Ground which set out 
cross-boundary strategic issues should be produced, maintained, updated and 
made public on the Council’s website on an on-going basis as the Local Plan 
progresses through to submission – this is being progressed with external 
bodies although some are more willing to work with us on producing 
meaningful SoCGs than others. 

o Planning Advisory Service guidance also recommends Member involvement 
in the preparation and updating of Statements of Common Ground to give the 
public confidence that agreement has been or will be sought on key issues.  
Consideration also needs to be given as to who will sign-off on any Statement 
of Common Ground, and whether or not this should be delegated or formally 
agreed by Members – engagement at a senior Member level needs to be 
progressed further not only within Gravesham, but at the North Kent / Kent 
level. 

3.12 Whilst Statements of Common Ground are expected to be concise and proportionate 
relative to the issues involved, Planning Practice Guidance sets out that they should 
contain:

o A short written description and map showing the location and administrative 
areas covered by the statement, and a brief justification for these area(s);

o The key strategic matters being addressed by the statement, for example 
meeting the housing need for the area, air quality etc.;

o the plan-making authorities responsible for joint working detailed in the 
statement, and list of any additional signatories (including cross-referencing 
the matters to which each is a signatory);

o The governance arrangements for the cooperation process, including how the 
statement will be maintained and kept up to date;

o If applicable, the housing requirements in any adopted and (if known) 
emerging strategic policies relevant to housing within the area covered by the 
statement;

o The distribution of needs in the area as agreed through the plan-making 
process, or the process for agreeing the distribution of need (including unmet 
need) across the area;

o A record of where agreements have (or have not) been reached on key 
strategic matters, including the process for reaching agreements on these; 
and

o Any additional strategic matters to be addressed by the statement which have 
not already been addressed, including a brief description how the statement 
relates to any other Statement of Common Ground covering all or part of the 
same area.

3.13 Guidance is also provided on the information a Statement of Common Ground should 
contain about the distribution of identified development needs within the area 
covered.  This includes:



7

o The capacity within the strategic policy-making authority area(s) covered by 
the statement to meet their own identified needs;

o The extent of any unmet need within the strategic policy-making authority 
area(s); and

o Agreements (or disagreements) between strategic policy-making authorities 
on the extent to which these unmet needs are capable of being redistributed 
within the wider area covered by the statement.

3.14 Amongst other things, Statements of Common Ground are also expected to include 
information on the follow range of activities:

o Working together at the outset of plan-making to identify cross-boundary 
matters which will need addressing;

o Producing or commissioning joint research and evidence to address cross-
boundary matters;

o Assessing impacts of emerging policies; and
o Preparing joint, or agreeing, strategic policies affecting more than one 

authority area to ensure development is coordinated, (such as the distribution 
of unmet needs or policies relating to county matters).

3.15 In terms of the latter, it should be noted that the Thames Estuary 2050 Growth 
Commission Report: 2050 Vision (June 2018) suggested that there should be a joint 
spatial strategy for North Kent, mirroring collaborative working currently being 
undertaken in South Essex.  

3.16 Whilst the Government’s response to this report (March 2019) encourages further 
joint working to improve planned growth, it comes to no formal conclusion as to 
whether a Joint Spatial Strategy should be produced for the area at this stage.  In any 
event, this would be difficult given the complexity of the area and the fact that Local 
Plans are at different stages. It should be noted that Kent and Medway Leaders and 
Chief Executives have already agreed to pursue a potential ‘Infrastructure 
Proposition’ with the Government, with the aim of delivering both growth and the 
required infrastructure in synergy. 

4. A way forward?

4.1 To date, the majority of work undertaken in relation to the duty to co-operate has 
been undertaken informally, on the basis of bi-lateral and other meetings to discuss 
cross-boundary issues and local plan progress.  There has also been joint working 
with Medway Council in terms of the preparation of elements of the Local Plan 
evidence base.  Adjoining local authorities have been made aware of the fact that 
Gravesham is likely to have unmet development needs, although work is still on-
going in relation to capacity within the urban area and rural settlements inset from the 
Green Belt, along with potential impacts associated with Green Belt release.

4.2 Given the situation in Sevenoaks, it would be prudent to ‘up our game’ in this area to 
avoid any risk of non-compliance.  In terms of collaborative working, ensuring 
structures are put in place demonstrating formal engagement at senior officer level 
and Senior Member level (for Gravesham this would represent the Cabinet Member 
for Strategic Environment and Leader of the Council) across an appropriate area 
would also be desirable – albeit this does not mean that the various parties are 
obliged to agree, rather simply engage in a meaningful way.

4.3 Following Government guidance, it would be in both this council’s and other council’s 
interests to ensure that protocols on duty to co-operate, governance arrangements 
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and draft Statements of Common Ground on key cross-boundary strategic issues are 
put in place as soon as possible.

4.4 In this respect, the existing Thames Gateway Kent Partnership (TGKP) might be an 
appropriate forum through which such collaborative working could be facilitated.  This 
includes all of the North Kent area local planning authorities (Maidstone, Medway, 
Gravesham, Dartford and Swale) along with KCC and other parties from both the 
public and private sector.  

4.5 There would also appear to be a good fit with the work that the TGKP already does in 
terms of promoting and facilitating growth and being a forum through which 
infrastructure requirements to support such growth are discussed.  Whilst this would 
not go as far as the suggestion within the Thames Estuary 2050 report that 
consideration should be given to a Joint Spatial Strategy for North Kent, it would 
provide significant evidence on collaborative working and provide a stronger voice in 
discussion with Central Government on the needs and aspirations of the area.

4.6 It is suggested therefore that preliminary discussions be instigated with the TGKP and 
other relevant parties on the potential for such a group to be established at the North 
Kent level.

5. Alternatives

5.1 The alternatives would be:

o Continue to carry out duty to co-operate activities as at present, on a bi-
lateral basis and through existing groups e.g. Kent Planning Officers Group / 
Planning Policy Forum.  However, this would run the risk of failing the duty to 
co-operate, given no formal structures would be put in place to demonstrate 
higher level collaboration with lead Members,  a more formal structure would 
also streamline activities.

o Establish a separate forum from the TGKP as a means of collaborative 
working under the duty to co-operate – this would require the creation of 
additional structures at a North Kent level, risking confusion and mixed-
messages.  It is also likely that it would require additional resources to set up 
and service.

6. Next steps

6.1 If authority is given to take this forward, contact will be made with the TGKP and other 
North Kent authorities to discuss options and establish whether there is an appetite 
for such collaborative working at a North Kent level and to discuss possible resource 
implications. 

7. BACKGROUND PAPERS

7.1 None.

Anyone wishing to inspect background papers should, in the first place, be directed to 
Committee & Electoral Services who will make the necessary arrangements.



IMPLICATIONS APPENDIX 1
     

Legal No legal implications at this stage.

Finance and Value 
for Money 

Resource implications unknown at present until discussions have taken place.  
However, could result in some savings in that it would put in place formal structures 
for collaborative working under the duty to co-operate and streamline way in which 
higher level duty to co-operate activities take place.

Risk Assessment Reduces risk of perceived failure under duty to co-operate and failure to get up to 
date local plan in place in a timely fashion.     

A data protection impact assessment (DPIA) should be carried out at the start of 
any major project involving the use of personal data or if you are making a 
significant change to an existing process. 

a. Does the project/change being recommended through this paper involve the 
processing of personal data or special category data or criminal offence data? 
A definition of each type of data can be found on the Information 
Commissioner’s Office website via the above links.

b. If yes to question a, have you completed and attached a DPIA including Data 
Protection Officer advice?
N/A - the answer to question a. is 'No.'     

Data Protection 
Impact Assessment

c. If no to question b, please seek advice from your nominated DPIA assessor or 
the Information Governance Team at gdpr@medway.gov.uk.
     

a. Does the decision being made or recommended through this paper have 
potential to cause adverse impact or discriminate against different groups in the 
community? If yes, please explain answer.
No

b. Does the decision being made or recommended through this paper make a 
positive contribution to promoting equality? If yes, please explain answer.
No - N/A

Equality Impact 
Assessment

In submitting this report, the Chief Officer doing so is confirming that they have 
given due regard to the equality impacts of the decision being considered, as noted 
in the table above

Corporate Plan The delivery of the Local Plan is central to the Corporate Plan 2019 – 23 and the 
Gravesham Vision.  See in particular Corporate Plan page 8 and page 22 on the 
Golden Thread.  Taking steps therefore to ensure that a robust and up to date 
Local Plan is in place by reducing risk is therefore important in terms of delivery of 
Corporate Business Plan objectives.

Crime and Disorder There are no Crime and Disorder considerations pertaining to this report.

https://ico.org.uk/for-organisations/guide-to-the-general-data-protection-regulation-gdpr/key-definitions/what-is-personal-data/
https://ico.org.uk/for-organisations/guide-to-the-general-data-protection-regulation-gdpr/lawful-basis-for-processing/special-category-data/
https://ico.org.uk/for-organisations/guide-to-the-general-data-protection-regulation-gdpr/lawful-basis-for-processing/criminal-offence-data/
mailto:gdpr@medway.gov.uk
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Digital and website 
implications

None at this stage.

Safeguarding 
children and 
vulnerable adults

There are no "safeguarding children and vulnerable adults" implications pertaining 
to this report.


